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Although Colorado is a common law state, many people moving to Colorado are bringing
community property with them. This article provides an overview of the basic concepts of
comm unity property, along with some of the comm on issues that Colorado practitioners may
enco unter. It also sug gests w ays to preserve the com mu nity prope rty character of the prope rty.
During the past te n years, th ere has been a significant increase in the num ber of people moving to Colorado
from comm unity property states, such as Ca lifornia and T exas, and individuals residing in Colorado who own
prop erty in comm unity property states. Now, more than ever, Colorado attorneys must be prepared to advise
clients with respe ct to the legal im plicatio ns of the com m unity and separate pro perty characte r of their
property. This article provides a basic overview of the comm unity property system, focusing primarily on
Califo rnia and Texas, and looks at some of the comm on issues that Colorado attorneys will need to address
with their clients.

Overview of Community Property System

The comm unity property system developed from Mexican, Spanish, and French law. Currently, eight states
follow a comm unity property regime: Arizona, California, Idaho, Louisiana, New Mexico, Nevada, Texas, and
W ashington. In addition, W isconsin has adopted the Uniform Marital Prop erty Act, which, in effect, puts
W isconsin residents in a co m m unity pro perty re gim e unles s they elect out of it.1 The Internal Revenue Service
("IRS ") has ruled that W isconsin marital property is equivalent to comm unity property for income tax
purposes.2 In addition, on May 23, 1998, Alaska adopted the Alaska Comm unity Property Act, which allows
couples, including couples residing out of state, to elect into a comm unity property regime.3 W hether the IRS
will recognize Alaska comm unity property for income or estate tax purposes has yet to be tested.
The laws defining and controlling com m unity property vary significantly among the comm unity property states.
Although an in-depth review of the law of all of the comm unity property states is beyond the scope of this
article, the basic concept of comm unity property is that such property is owned equally by the spouses. As a
result, a spouse may dispose of only his or her one-half interest in th e property at death , and certain
restrictions app ly for lifetime tran sfers of com m unity property. T he concept of com m unity property closely
resembles the definition of marital property under the Colorado Uniform Dissolution of Marriage Act ("Colorado
Dissolution Act"), which applies to divorce, but not death.4
As a general rule, "comm unity property" is defined as all property acquired during marriage other than by gift,
devise, or descent, regardless of how the property is titled.5 States differ as to whether the income from and
appreciation on sepa rate property is considered comm unity property or separate property. Arizona, California,
New Mexico, Nevada, and W ashington provide that income from separate property is separate property.6
Texas, Idaho, and Louisiana pro vide that incom e from separate property is com m unity property.7 Most states
provide that the appreciation in value of separate property is separate property.8 In comparison, the Colorado
Dissolution Act provides that, for dissolution of marriage purposes, the income from and appreciation on
separate property is m arital property.
In m any com m unity property sta tes , sp ouses actu ally can choose which property will be separate property or
com m unity property by either converting separate property into com m unity property or by converting
com m unity property (including future acquired com m unity property) into sepa rate p rope rty by agre em ent.9
Often, comm unity property states have a presumption that all property owned by the s pou ses on the da te of
dissolution of m arriage, wh eth er by death or divorce, is com m unity property.10 This presumption can be
rebutted through some m eans of tracing, as discussed below.

The Community or Separate Property
Character of Property
A comm on issue that arises is how to charac terize prope rty where bo th com m unity and sep arate funds are
used to acquire or improve the property. For exa m ple, on e sp ous e m ay acquire a house prior to marriage by
mak ing the down payment with separate funds and taking a mortgage for the balance, but future pa ym ents
on the m ortga ge a re m ade with com m unity funds. S everal different a ppro ach es a re us ed b y the co m m unity
property states in this situation.
Texas gen erally app lies the "Inception o f Title D octrine," wh ich provide s that the chara cterization of the
prop erty depends on the facts existing at the time the asset was acquired.11 Under this Doctrine, the house
wo uld be classified as the separate property of the acquiring spouse. The non-acq uiring spouse wo uld have
a claim for reimbursem ent for comm unity funds used to enhance the value of the property or to discharge debt
on the sepa rate pro perty.12 However, where property is initially purchased partly with comm unity funds and
partly with separate funds, Texas pro vides that the com m unity and separate estate s each own an interest in
the proportion that each estate supplies to the consideration.13
Califo rnia courts use the pro-rata apportionment of title method, based on the relative contribution of each
esta te in the above situation, and each estate shares pro rata in the appreciation of the ass et.14 Other states
apply the "Time of Vesting Rule," under which ownership rights are determined when title vests. Contributions

to the purc has e price afte r the tim e of vesting only give rise to a claim for reimburs em ent.

Tracing Methods
Even where the initial character of the property is known, if com m unity and se para te property are comm ingled,
the cha racter of th e se para te pro perty m ay be lost. To reb ut the com m unity property presum ption, the pro perty
must be traced from the time acquired through the time of dissolution of marriage, whether by death or
divorce. There are several methods of tracing. These methods vary from state to state and include the
following:
1. Item Tracing: Under item tracing, if subsequently acquired property can be traced back to the original
sep arate pro perty, a m ere change in the form of property does not affect the separate character of the asse t.
2. Identical Sum Inference Tracing: This type of tracing provides that if separate m oney is deposited into an
acc oun t, the subsequent w ithd rawa l of that ex act su m is interprete d as th e withd rawa l of s eparate m oney.
Likewise, prop erty acquired by one spouse will be that spouse’s separate pro perty where an asset is
purchased with funds from a com munity bank account and, soon after the purchase, the acquiring spouse
transfers an am ount of his or h er separate property in the exac t sum of the exp end iture into the com m unity
ban k acco unt.
3. Co mm unity P rope rty O ut Firs t Tracing: Under th is m etho d, wh en a n ac cou nt contains both sep arate
prop erty of one of the spouses and comm unity property of both spouses, it is presumed that comm unity funds
are withdrawn first. How ever, an exceptio n to this pres um ption e xists whe re the cou rt can follow th e se para te
funds throug h the acc oun t.
4. Inception of Title-Item Tracing: In Inception of Title states, if the title of an asset can be traced back to a
transaction that occurred prior to marriage or can be traced back to receipt as a gift, devise, or inheritance,
the title is all of the proof necessary to overcome the comm unity property presumption. This is true even
though the other spo use m ay hav e a claim for reimburs em ent to the exten t com m unity funds w ere u sed to
enhance the value of the property or dis charge a debt relating to the pro perty.
5. Minimum Sum Balance Tracing: This method is used for identifying funds in a particular account in which
a portion can conclusively be proven to be separate property of one of the spouses. This method is used in
situations where the transactions in the account have been few and are easily identifiable.
6. Pro-Rata Approach Tracing: Under this approach, where an account contains both separate a nd c om m unity
funds, the withdrawals are treated as being made pro rata in prop ortion to the resp ective balan ces of se para te
and com m unity fun ds in th e ac cou nt.
7. Exhaustion Method: This approach assum es all fam ily living ex pen ses are to be charg ed a gainst co m m unity
funds. The separate character of an asset can be established by showing that, on the date of a particular
with draw al, the com m ingled acc oun t contained only separa te funds because, prior to that time, family living
expenses had completely exhausted comm unity funds.
8. Deed Recitals-Item Tracing: In mos t situations, it does no t mak e a difference how property is titled.
However, Texas provides for the following exceptions:
a) If a conveyance is a gift to both the husband an d wife, an undivided one-half separa te property interest
vests in each.15
b) W hen one spouse uses his or her separate property to pay for an asset during m arriag e an d tak es title to
the asset in the name of both the spouses, it is presum ed th at the sp ous e us ing the sep arate prop erty
intend ed the intere st plac ed in th e other sp ous e to be a gift.16
c) W here one spouse conveys property to the other and there is no contrary lan guage in the deed, it is
presumed that the grantor spouse made a gift to the other spouse.17
d) If the transferor recites in the dee d that prop erty is to be the separate property of the transferee spouse,

it is presumed that the property is separate property, unless it can be proven that the recital was inserted by
fraud, accident, or mistake.18
e) If one spouse makes a gift of property to the other, that gift is presumed to include all the income that arises
from the pro perty.19
f) W here one spouse acquires property from a third party and the deed recital states that the consideration
used was the separate property of the acquiring spouse, a rebuttable presumption is created that such
property is the acquiring spouse’s separate pro perty.20
The above illustrates that there is no one way to trace the separate property character of commingled
property. The practitioner should become fam iliar with each of these methods and when each applies.

Management Rights in Community Property
The m ana gem ent righ ts with respe ct to com m unity property also vary from state to state. Texas provides for
two types o f com m unity property: Sole M ana gem ent C om m unity Pro perty and Joint C om m unity Property.
"Sole Managem ent Comm unity Property" is defined as property that the spouse would have owned if single,
including personal earnings, revenue from separate property, and recoveries for personal injuries.21 Under
Texas law, ea ch s pou se h as the right to m ana ge, control, and dispose of his or her Sole Management
Co m m unity Property without the consent of the other spouse. All other comm unity property in Texas is
considered Joint Com munity Property, which is subject to both spouses’ managem ent, control, and
disposition.22
Califo rnia provides that, with certain exceptions, either spouse has the right to manage and con trol com m unity
personal property.23 In addition, California provides that either spouse has the right to manage and control
comm unity real property, but both spouses m ust join in executing any instrument for the sale, conveyance,
encumbrance, or le ase fo r m ore than one year of s uch property.24 Generally, all com m unity property states
impose a fiduciary relationship on the spouses with respect to the managem ent of comm unity property similar
to that of a trustee. The m anaging spouse has a duty not to defraud the other spouse of h is or he r interest in
the com m unity property.25

Legal Implications of
Community Property Character
The characterization of property as community property affects each spouse’s rights with respect to the
disposition of the property, during life or on death, and each spouse’s rights in property on divorce. As
discussed abo ve, with res pect to lifetim e transfers, comm unity property states restrict a spouse’s ability to sell
or give awa y com m unity property during his or her lifetime without the other spouse’s co nse nt.26 This is not
the case with m arital property under the Colorado Dissolution Act. In Colorado, such property can be
transferred by the spouse holding title to the property without the other spouse’s co nse nt.27
W ith res pect to transfers on death , because each spouse is deemed to own an undivided one-half interest
in the comm unity property, each spouse can dispose of only one-half of the comm unity property at death,
regardless of how the property is titled.28 One advantage to comm unity property is that the estates of the
spouses are automatically equalized for estate tax purposes, and no retitling of assets is necessary, assuming
the couple has resided in a comm unity property state during their en tire m arriage. How ever, it appears that
this also can be achieved in comm on law states through the use of a joint revocable trust, as discussed
below.29
In addition, unlike most comm on law states, comm unity property states do not give a surviving spouse the
right to elect against the W ill of a deceased spouse, because the surviving spouse theoretically cannot be
com pletely disinherited due to his or h er one-half ownership interest in the comm unity property. This may not
be the case when a couple resides in a comm on law state and subsequently moves to a com m unity property
state. In this situation, the comm unity property system m ay not protect the surviving spouse becaus e there

is little or n o co m m unity property and because there is no right given to the surviving spouse to elect against
the W ill of the deceased spouse.
S om e sta tes , su ch as Ca lifornia and T exas, provide for quasi-com m unity property.30 Basically, "quasicom m unity prop erty" is defined as any property acqu ired by a cou ple while res iding in a com m on law state
that would have been comm unity property if they had resided in the comm unity property state when the
prop erty was acquired.31 California applies the quasi-comm unity property concept both on death and
divorce.32 However, Texas applies it only in the context of divorce, which could leave a surviving spouse
without any recourse in this situation.33

Step-Up in Tax Basis
Aside from autom atic eq ua lization of estates, one of the primary advantages to comm unity property is the
ste p-up in tax basis on the first spouse’s de ath. In c om m unity property states, whe n on e sp ous e dies , both
halves of the com m unity property receive a "step-up " in bas is in an inflationa ry m ark et.34 This is not the case
with separate property held jointly or as tenants-in-comm on, in which case only the decedent’s one-half
interest in the property receives a step-up in basis. Furthermore, the IRS has recently clarified that a full stepup in basis cannot be achieved through the use of a joint revocable trust where the property transferred to the
trust is not c om m unity property.35 As a result of the step-up in basis, gain on the subsequent sale of the
prop erty by the surviving spouse will be reduced or eliminated. In addition, the basis of the property for
purposes of depreciation will be increased, thereby increasing the depreciation deduction that can be taken
on the property in the future.
It should be noted that the Economic Growth and Tax Relief Reconciliation Act of 2001 provides for the
elimination of s tep -up in basis beginning in the year 2010.36 If this occurs, one of the prim ary advantage s to
retaining comm unity property character, at least with respect to disposition on death, will be eliminated.
How ever, the Tax Relief Act contains a Sunset provision that states that the law will revert back to its current
status unless a future C ongress elects to contin ue the legislation . At this tim e, it is im possible to predict what
will happen prior to the year 2010; thus, planning for the step-up in basis is still advisable.
As mentioned above, with respect to dissolution of m arriag e on divorc e, the com m unity property system acts
in m uch the sam e way as under the Colorado marital property system. Most comm unity property states
provide that comm unity property must be divided equally on divorce.37 However, some states, such as Texas,
allow for a "just and equitable division" of the comm unity property, which actually may result in an unequal
division of the pro perty.38 In addition, as mentioned above, som e com m unity property states have
incorporated the concept of "quasi-comm unity property" to protect sp ous es m oving to com m unity property
states from non -com m unity property states. In thes e states, quas i-com m unity property, prope rty acquired by
the spouses while re siding in a co m m on law state, is treate d the sam e as com m unity property for purposes
of divorce.

Community Property
Held in Joint Tenancy
There has been a great deal of confusion regarding the effect of titling comm unity property as joint tenancy
prop erty with rights of survivorship. Joint tenancy (and tenants by the entirety) is a form of ownership of
property; therefore, it cannot theoretically exist at the sam e time as com m unity property, which is also a form
of ownership of property. Unlike com munity property, one spouse’s interest in a joint tenancy can be
unilaterally trans ferre d. In con trast, a spo use can not unilatera lly sever c om m unity pro perty.39 Ba sed on this
analysis, it has been held by some courts that the transfer of com m unity property into joint tenancy severs the
com m unity property ch aracter of the pro perty.40
W ashington, Texas, Nevada, New Mexico, and recently California have enacted legislation allowing
com m unity pro perty to be titled jointly.41 Th e effective dates of th e statutes m ay dep end on w hen the prope rty

was placed in joint ten ancy.42 Other states have provided this by case law precedent.43 In determining
whether the comm unity property character has been severed by placing it in joint tenancy prior to m oving to
Colorado, the attorney should review the applicable state law in light of the date the joint tenancy was created.
The Uniform D isposition of C om m unity Pro perty R ights a t Death A ct ("C om m unity Pro perty Righ ts at D eath
Act"), adopted by Colorado in 1963, provides that real property located in Colorado and personal property,
wherever situated, acquired by m arried persons with com m unity property while domiciled in Colorado and
titled as jo int tena nts with rights of survivorship is presumed not to be com m unity property.44 How ever, this
presumption can be rebutted by a preponderance of evidence.45 As a result, if the couple shows an intent to
preserve the com m unity property character of the joint property, such as a recitation in a deed or a list of
personal property stating that the spouses intend for such prop erty to retain its com m unity property character,
placing the property in joint tenancy after moving to Colorado should not destroy the comm unity property
character of the pro perty.
The Com m unity Property Rights at Death A ct does n ot specifica lly addres s pro perty acqu ired and titled w ith
rights of survivorship while a couple resided in a comm unity property state. However, the Act does provide
that property acquired during marriage while domiciled in a comm unity property state is presumed to be
com m unity pro perty.46 Again, this presumption is rebuttable. Therefore, the conflict of laws issues discussed
below will need to be analyzed in determining whether the presumption can be rebutted.

Transferring Community Property to a Revocable Trust
Another issue that es tate planning atto rneys have struggled with is whether placing com m unity property into
a revocable trust for one or both of the spouses converts the property into separate property. Because the
character of comm unity property is generally not affected by how title is held (unless the title indicates a
different form of ownership, as with righ ts o f survivo rship m ention ed above), it wo uld follow th at titling property
in the nam e of a revocable trust or trusts should not affe ct th e com m unity property ch aracter of the pro perty.
Both California and Texas have case law supporting this proposition.47
The California Family Code specifically addresses the power to revoke a trust that contains com m unity
property, confirming that under California law the character of the property does not change when it is
transferred to a revocable trust.48 In addition, Colorado’s Com m unity Pro perty R ights at De ath A ct refers to
com m unity property held by a trustee of an inter vivos trust created by the deceased spouse, supporting the
conclusion that comm unity property held by a revoca ble trus t does no t lose its comm unity property character
under Colorado law.49 How ever, care still mu st be take n wh en tra nsferring com m unity property to a re vocable
trust to avoid a deem ed partition of the com m unity property.
Both Texas and California law requ ire an exp ress ag reem ent signed by bo th spous es to partition com m unity
prop erty into separate property.50 Fu rtherm ore, C alifo rnia statu tes expressly provide that an agreem ent is
presumed to exist between the spouses that any comm unity property transferred to a revocable trust retains
its character.51 To avo id any possibility of an inadvertent partition, the drafter should consider adding
language to the tru st docum ent providing that the prope rty transferred to the trust shall retain its character as
eith er separate or com m unity property.
Other risks to transferring com m unity property to a revocable trust can be avoided if the neces sary steps are
taken. For example, both spouses should consent to the transfer to avoid any argument that it was a
fraudulent transfer against the non-transferring spouse. Also, care should be taken to prevent the transfer
from causing a comm ingling of comm unity and separate funds, becaus e this could result in the loss of the
sep arate character of the property. There appears to be no rule requ iring that a trust holding co m m unity
prop erty be a joint trust created by both spo use s. Howe ver, beca use com m unity fun ds a re ow ned by both
spouses, the joint trust appears to best reflect the true nature of the property, as both spouses will be deemed
the trans feror of an y com m unity fun ds to the trust. In addition, if one spo use trans fers com m unity property to
a trust a nd the other spouse is not given power over his or her interest in the comm unity property held by the
trust, the courts may hold that the transfer is a fraudulent transfer against the non-transferring spouse.

It could be interpreted that California law requires that any trust containing comm unity property must be a joint
trust if the comm unity property character is to be retained. California specifically provides by statute that for
transfers made on or after July 1, 1987, unless the trust instrum ent or instrum ent of transfer ex pressly
provides otherwis e, c om m unity property that is transferred in trust remains comm unity property during the
marriage, regardless of the identity of the trustee. This is true if the trust provides th at it is revocable as to that
prop erty during marriage, and that the power, if any, to modify the trust as to the rights and interests in
com m unity property during the marriage may be exercised only with the joinder or consent of both spouses.52
To avoid any issue regarding the charac ter of property, if a joint revoca ble trus t is establishe d an d fun ded with
com m unity and sep arate property of the spouses , the trust agreement should provide that the power of
revocation must be exercised jointly by the spouses with res pect to com m unity property as sets a nd severally
as to the separate property of each spouse (and Sole Man agem ent Com m unity Property if Texas law app lies).
The IRS has ruled that for purposes of the step-up in basis under Internal Revenue Code § 1014(b)(6), a
husband and wife are considered as continuing to own property transferred by them to a revocable trust as
their com m unity property where the law of the state (California) provided that comm unity property could be
held by a trustee without losing its charac ter.53 As a re sult, bo th halves of the com m unity property held by the
trust would receive a step-up in basis on the death of one of the spouses. The trust in the Revenue Ruling was
a joint revocable trust established by the husb and and wife, and the trus t instrum ent provide d that the prope rty
transferred to the trust retained its com m unity property character.

Community Property Owned by Couples
Residing in Common Law States
Another comm on issue that attorneys in comm on law states increasingly deal with is that of clients residing
in the comm on law state who own property in a comm unity prope rty state. This situation occurs in two
instances: (1) where the couple, while residing in the comm on law state, purchases real property (such as a
vacation home) in a comm unity property state; and (2) where a couple moves to a comm on law state and
retains property located in a comm unity property state that was acquired while they res ided in the com m unity
property state. In each of these situations, a conflict of laws may arise.
Typically, in the absence of an effective choice of law by the spouses, the cha racter of mo vab le property
acquired by spouses during marriage is dete rm ined by the law of the dom icile of the spouses at the date of
acquisition of the pro perty.54 Colorado follows this rule.55 Furthermore, the character of marital property does
not change whe n a coup le m oves from a com m unity property state to a comm on law state.56 This concept
also applies to pro perty purchased with the pro ceeds from the sale of such property or ac quired in exchange
for such property.57
In People v. Bejarano, the Colorado Sup rem e Cou rt held that a change in form of the p rope rty does not
change the basic character of ownership.58 Gen erally, the law of the situs of real prope rty controls the
characterization of s uch property.59 How ever, there is not universal agreement on this.60 It should also be
noted that som e com m unity property states ma y require specific recitals in the deed for the property to be
considered comm unity property in this situation. As a resu lt, practitioners sho uld ad vise their clients that when
purchasing property in a comm unity property state, they should include a recitation that the property will be
held as com m unity property.

Colorado Recognition of Community Property
Colorado recognizes comm unity property rights, at least with respect to rights at death. W hether Colorado
wo uld recognize comm unity property for purposes of divorce is beyond the scope of this article, but should
be taken into consideration by the practitioner when counseling clients. As noted above, Colorado has adopted
the Com m unity Property R ights a t Death A ct.61 The statute provides that on the death of a married person,
one-half of the com m unity property to which the Act applies is property of the su rviv ing spouse and is not
subject to testamentary disposition by the decedent or distribution under the Colorado laws of succession.62

In other words, it preserves the comm unity property character of such property for purposes of disposition on
death. The Com munity Property Rights at Death Act defines comm unity property as follows:63

(wherever situated): (1) which was community property under the laws of another
jurisdiction; or (2) property acquired with the rents, issues, or income of, or proceeds from, or in
exchange for such community property; or (3) traceable to community property.
Personal Property

Real Property situated in Colorado acquired with the rents, issues, or income of, the proceeds from,
or in exchange for, property that was community property under the laws of another jurisdiction.
(Emphasis added.)
In addition, the Act provides for the following rebuttable presumptions:64
(1) pro perty (real or p ersonal) ac quired during m arriage while dom iciled in a com m unity property sta te is
presumed to be comm unity property; and
(2) real property situated in Colorado and personal property wherever situated acquired by a married person
wh ile domiciled in a comm on law state (i.e., Colorado), title to which was taken in the form which created
rights of survivorship, is presumed not to be com m unity property.
(Emphasis added.)
The personal representative has no duty to discover whe ther p rope rty own ed b y the de ced ent is c om m unity
property unless a written demand is made by the surviving spouse or by an heir, devisee, or creditor of the
dec ede nt.65
Colorado also re cognizes com m unity property held in joint ten ancy w ith rights o f survivo rship. This is
supported by several statu tes. First, com m unity property with rights of survivorship is specifically defined under
the Colorado Revised Statutes pursuant to CRS § 15-10-201(29). Second, CRS § 15-15-216 provides that
the deposit of com m unity property into a joint acc oun t does no t alter co m m unity property chara cter o r rights
in the pro perty, but th at a righ t of survivorship in such pro perty cannot be altered by W ill.66 In addition,
Colorado law provides that divorce severs the interests of spouses in comm unity property with the right of
survivorship, transforming it into tenants in comm on.67

Maintaining Community Property Character
For the reasons set forth above,68 it is often im portant to m aintain the com m unity property character of
prop erty owned by couples residing in Colorado. This can be accomplished in several ways. One way is by
written agreement. Colorado allows couples, either before or afte r m arriag e, to en ter into a n ag reem ent w ith
respect to their rights and obligations in any property of either or both of them w henever and wh erever
acquired or located.69 Furtherm ore, the Com m unity Pro perty R ights a t Death Act does not prevent couples
from severing or altering the ir rights in c om m unity pro perty.70 As a result, couples who reside in Colorado can,
by agre em ent, list com m unity property and their intent either to retain its character as comm unity property or
to sever it.
A revocable trust also can be used as a m ean s of p reserving the com m unity property character of imported
com m unity prop erty and prevent com m ingling o f suc h pro perty with separate property. Ideally, such a trust
should be a joint trust, as discussed above.71 The trust should provide that it is governed by the laws of the
com m unity prop erty state from which the couple has m oved so as to provide m ore c larity on ho w the prop erty
is to be treate d. In addition, c are m ust be tak en when dra fting a joint trust to avoid inadvertently losing the use
of the "Applicable Credit" of the first spouse to die. A separate trust could then be established by each spouse
for his or h er separate property and any newly acquired separate property.

Alaska Community

Property Act
For those couples who have always resided in Colorado or another comm on law state but wish to take
advantage of the com m unity prop erty regim e, Alaska m ay hav e the ans wer. Under th e Alaska Com m unity
Property Act, out-of-state residents can "opt-in" to com m unity property treatm ent by transferring their prope rty
to a "com m unity property trust."72 The Alaska Act provides that a comm unity property trust (1) must be signed
by both spouses; (2) at least one trustee must be a "qualified person" [a qualified person is defined as: (a) an
individual res iding in Alask a, w hose perm anent hom e is in Alaska, and who has no present intention of moving
from Alaska; (b) a tru st co m pan y that has its principal place of business in Alaska; or (c) certain banks or
national banking associations that possess and exercise trust powers and have their principal place of
bus iness in Alask a];73 and (3) the trust must contain the following language in CAPITALIZED type:
The consequences of this trust may be very extensive, including, but not limited to, your rights with respect
to creditors and other third parties, and your rights with your spouse both during the course of your marriage
and at th e tim e of a d ivorce. A cc ordingly, th is agreement should only be signed after careful consideration.
If you have any questions about this agreement, you should seek competent advice.74
The re has yet to be any ca se law interpreting w heth er a c om m unity property trust created under the Alaska
Act will be recognized in other states. Moreover, the IRS has not ruled on whether the Alaska system of
"opting in" to comm unity property will be recognized for income and estate tax purposes. However, this is an
option that some attorneys and clients may wish to explore.

Conclusion
Co m m unity property is a complex and evolving area of law. Historically, Colorado attorneys rarely had to deal
with this area of the law. However, with the increasing number of out-of-state couples moving to Colorado,
it has becom e clear that comm unity property impacts m any couples who now reside in Colorado and other
comm on law states. Practitioners should discuss with their clients the nature of any property owned and
counsel them regarding the advantages and disadvantages of maintaining the character of an y com m unity
property. To determ ine the bes t course of ac tion, it also m ay be a dvisa ble for practitioners to c ons ult with an
attorney in the comm unity property state from which the client is moving or where property is located.

NOTES
1. W is. Stat. § 766.01-766 .97 (2001).
2. Rev. Rul. 87-13, 1987-1 C.B. 20.
3. Alask a Sta t. §§ 34.77.010 et seq.
4. CRS § 14-10-113 (2).
5. E.g., Cal. Fam. Code §§ 760 and 770 (2001); Cal. Prob. Code § 28 (2001); Tex. Fam. Code §§ 3.001 and
3.002 (Verno n, 2001).
6. Ariz. Re v. Stat. § 25-213 (20 01); C al. Fam. Code § 770 (a)(3 ) (2001); N .M. S tat. Ann. § 40-3-8E (20 01); Nev.
Re v. Stat. § 123.130 (2001); W ash. Rev. Code §§ 6.16.10 and 26 .16.020 (2001).
7. Te x. Cons t. Art. XVI, § 15; Tex. Fam . Code §§ 3.001 and 3.002 (Vernon, 2001); Idaho Code § 32-906
(Michie, 2001); La. Civ. Code A nn. Art. 2339 (W est, 2001).
8. Id.
9. Te x. Cons t. Art. XVI, § 15; Tex. Fam . Code §§ 4.102 and 4.202 (Vernon, 2001); Cal. Fam. Code § 850
(2001).

10. See, e.g., Tex. Fam. Code § 3.00 3 (Verno n, 2001); see also Cal. Fam. Code §§ 760 and 802 (2001)
(California statutes do not specifically provide for presum ption).
11. Tex. Fam . Code § 3.006(a) (Verno n, 2001).
12. Tex. Fam . Code §§ 3.006(b), 3.401, and 3.402 (V ernon, 2001 ).
13. Gleich v. Bo ngio, 99 S.W .2d 881, 883 (T ex. 1937).
14. See Vieux v. Vieux, 251 P. 64 0 (C al.App. 1926); In re Marriage of Moore, 618 P.2d 208 (C al.3d 1980).
15. Dutton v. Dutton, 18 S.W .3d 849, 852 (T ex. App. 2000 ).
16. In re M arriage of M orris, 12 S.W .3d 877, 882 (T ex.App. 200 0).
17. Ro berts v. Robe rts, 999 S.W .2d 424, 431 (T ex.App. 199 9).
18. Kyles v. Kyles, 832 S.W .2d 194, 196 (T ex. App. 1992 ).
19. Tex. Fam . Code § 3.005 (Verno n, 2001).
20. McCutchen v. Purinton, 19 S.W . 710, 710-11 (T ex. 1982).
21. T ex. C ons t. Art. XVI, § 15; Tex. Fam . Code § 3.102(a) (Verno n, 2001).
22. Tex. Fam . Code § 3.102(c)
23. Cal. Fam. Code § 1100(a) (200 1).
24. Cal. Fam. Code § 1102(a) (200 1).
25. E.g., Cal. Fam. Code §§ 721(b) and 1100(e) (200 1).
26. E.g., Cal. Fam. Code §§ 1100 an d 1102 (20 01).
27. See CRS §§ 38-35-101 et seq.
28. Cal. Prob. Code § 100(a) (2001); Tex. Prob. Code § 45 (Verno n, 2001).
29. See Priv. Ltr. Rul. 200101021 (Oct. 2, 2000).
30. Cal. Fam. Code §§ 63, 125, and 2660; Cal. Prob. Code §§ 66 and 101(a) (2001); Tax Fam . Code § 7.002
(Vernon, 200 1).
31. Cal. Prob. Code § 66 (2001); Tax Fam. Code § 7.002 (Verno n, 2001).
32. Cal. Fam. Code §§ 63, 125, and 2 660 ; Cal. Prob. Code. §§ 66 and 10 1 (2001).
33. Tex. Fam . Code § 7.002 (Verno n, 2001).
34. IRC § 1014(b)(6).
35. Supra, note 29.
36. Pub.L. No. 107-6; H.R. 1836, known as EGTR RA, amending numerous sections of the Internal Revenue
Code and other sections of the U.S. Code.
37. E.g., Cal. Fam. Code § 2550 (200 1).

38. E.g., Tex. Fam. Code § 7.001 (Vernon, 2000).
39. Cal. Fam. Code § 852 (2001); Tex. Fam. Code § 4.104 (Verno n, 2001).
40. E.g., Sib erell v. Sib erell, 7 P.2d 100 3, 1005 (C al. 193 2); but see Tomaier v. Tomaier, 146 P.2d 905, 906
(Cal. 1944) (interpreting Sib erell as establishing only that the trial court in divorce proceeding has the power
to divide the property equally, whether prope rty is a joint estate or com m unity property).
41. W ash. Rev. Code § 64.28.040 (2001); Tex. Prob. Code § 451 (Vernon, 200 1); Nev. R ev. Stat. § 111.065(1)
(2001); N.M . Stat. Ann . § 40-3-8(B) (M ichie, 2001); Cal. Fam. Code § 2581 (2001); Cal. Civ. Code § 682.1(a)
(2001). Note that for purposes of transfers on death, Cal. Civ. Code § 682.1 requires the transfer document
to declare that property be comm unity property with right of survivorship.
42. Tex. Prob. Code § 451 app lies to ag reem ents betw een spo use s creating a right of survivo rship in
com m unity property entered into on or after the effective date of the 1987 am end m ent to Article X VI, § 15, of
the Texas Constitution. See Tex. Prob. Code § 451 at Historical Note (Vernon Sup p., 2000). See also Ca l.
Civ. Code § 682.1, providing that comm unity property, when expressly declared in the transfer doc um ent to
be co m m un ity property with right of survivorship, shall, on the death of one of the spouses, pass to the
survivor, and is effective for all instruments created on or after July 1, 2001 (althou gh c ase law ap pea rs to
have allowed comm unity property with rights of survivorship prior to this for purposes of intes tate succe ssion).
See Estate of Maggio v. Vahldieck, 194 C al. Ap p.3d 1006, 240 Cal.Rptr. 84 (Ct.App. 1987) (character of
prop erty for purposes of intestate succession is determined by its source, not nature of title in which it is held).
W ith respect to division of property on divorce or legal separation in California, property acquired in joint form
is presum ed to be com m unity property, regardless of the date of acquisition or the date of any agreement
affecting the character of the property for all proceedings comm enced on or after Jan. 1, 1984. Cal. Fam.
Code §§ 2580 an d 2581 (20 01).
43. See Estate of Ashe, 48 P .2d 281 (C t.App . 1988); Swink v. Fingado, 850 P.2d 978 (N.M . 1993); Collier v.
Collier, 242 P.2d 537 , 540 (Ariz. 1952); Bo nnell v. Bonnell, 344 N.W .2d 123, 127 (W is. 198 4). Se e generally
Harms, "Joint Tenancy, Transmutation and the Supremacy of the Com munity Property Prescription: Swink
v. Fingado," 30 Idaho L.Rev. 893 (1994).
44. CRS § 15-20-103 (b).
45. CRS § 13-25-127.
46. CRS § 15-20-103 (a).
47. See Berniker v. Berniker, 182 P.2d 557 (Cal.2d 1947); Land v. M arshall, 426 S.W .2d 841 (Te x. 1968).
E.g., Estate of Powell v. Po well, 100 Cal.Rptr.2 d 50 1, 506 (C t.App .4th 2000 ); Jameson v. B ain, 693 S.W .2d
676, 681 (T ex.App. 198 5).
48. Cal. Fam. Code § 761 (200 1); see also Cal. Prob. Code (2001) § 104 (c om m unity property held in
revocable trust described under § 761 of Fam ily Code governed by provisions in trust for disposition at death)
and § 104 .5 (the trans fer of com m unity or quas i-com m unity prop erty to revo cab le trust shall be presum ed to
be agreem ent that those assets retain their character for purpos es of any division provided by trust).
49. CRS §§ 15-20-105 and -106.
50. Tex. Fam . Code §§ 4.102 and 4.104 (Vernon, 2001); Cal. Fam. Code §§ 850 and 852 (2001 ).
51. Cal. Prob. Code § 104 .5 (20 01); s ee also Cal. Fam. Code § 761(a) (2001 ).
52. Cal. Fam. Code § 761(a) (2001 ).
53. Rev. Ru l. 66-28 3, 1966-2 CB 297 ; see also Rev. Ru l. 76-10 0, 1976-1 CB 123 (one -half c om m unity
prop erty interest in installm ent note required to be treated as if acquired from deceased spouse under Code

§ 1014 whe re trus t provided that it cou ld be re vok ed b y either one o r both spo use s with resp ect to their onehalf com m unity property interest in trust).
54. Estate of Kessler, 203 N.E.2d 221 (1964); Cal. Fam. Code §Ê760 (200 1); Restatement (Second) of
Conflict of Laws § 258 (1969 ).
55. See People v. Bejarano, 358 P.2d 866 (C olo. 1961).
56. Tom aier, supra, note 40; Restatement (Second) Conflict of Laws § 259 (196 9); Bejarano, supra , note 55;
Estate of Kess ler, supra, note 54.
57. Restatement (Second) Conflict of Laws § 259, cm t. b (1969).
58. Bejarano, supra , note 55 at 868.
59. Restatement (Second) of Conflicts of Laws § 223 (1969 ).
60. E.g., Cal. Prob. Code § 28 (2001); Cal. Fam. Code § 760 (2001 ).
61. CRS §§ 15-20-101 et seq.
62. CRS § 15-20-104.
63. CRS § 15-20-102.
64. CRS § 15-20-103.
65. CRS §§ 15-20-105 and -106.
66. CRS § 15-15-216.
67. CRS § 15-11-804 (b).
68. See the section entitled, "Lega l Implication s of C om m unity Pro perty," at notes 26-3 8, supra.
69. CRS § 14-2-304.
70. CRS § 15-20-109.
71. See the section entitled "Transferring Com munity Property to a Revocable Trust" and accompanying notes
47-5 3, supra.
72. A lask a Sta t. § 34.77.030(a) (M ichie, 2001).
73. A lask a Sta t. § 34.77.100(a) (M ichie, 2001).
74. A lask a Sta t. § 34.77.100 (M ichie, 2001).

